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STATUTE REQUIRING APPELLATE 
COURT TO REVIEW EVIDENCE 
AS AFFECTING RIGHT TO 

TRIAL BY JURY 


It is a general rule that a statute re- 
quiring an appellate court to review the 
evidence in a case does not violate a con- 
stitutional provision guaranteeing the 
right to a trial by jury (19 A. L. R. 746n). 

A statute of Florida makes it the duty 
of the trial judge to transmit to the 
appellate -court the entire record of the 
case being appealed, including the original 
bill of exceptions, as well as all other pa- 
pers on file in the cause, and requires the 
appellate court to affirm or reverse the 
judgment appealed from as the justice of 
the cause may require, without regard to 
any presumption being indulged in to sup- 
port its correctness. It also directs that 
the judgment be transmitted back to the 
trial judge for further proceedings. The 
Supreme Court of Florida has held, in 
State ex rel, v. Aetna Casualty and Surety 
Co. (92 So. 871, 24 A. L. R. 1262), that 
this statute does not infringe the consti- 
tutional provision that ‘‘the right of trial 
by jury shall be secured to all, and re- 
main inviolate forever.’’ ‘‘The provisions 
complained of contemplate a new trial in 
ease of a reversal, and are not arbitrary 
or unjustly discriminatory in their appli- 
eation.’’ 

Meeting the contention that to set aside 
the verdict of a jury as against the weight 
of the evidence was an invasion of the 
constitutional right to trial by jury,. the 
Michigan Supreme Court, in the ease of 
Hintz v. Railroad (132 Mich. 305, 93 N. W. 
634), said: ‘‘This contention,* in our 
judgment, would be unanswerable, if this 
court did anything more than to set aside 
the verdict. If, for instance, this court 





should undertake to enter a verdict con- 
trary to the finding of the jury, or if it 
should refuse to submit the case to the 
decision of another jury, it would assume 
to decide facts which the constitution of 
the state says shall be decided »y a jury. 
This court, however, does not, under the 
statute in question, undertake to do any- 
thing more than the judge presiding in 
the trial court has done for generations.’’ 

However, in Illinois it is held that the 
appellate court may reverse a judgment 
as a result of a finding of facts by it dif- 
ferent from the findings of the court from 
which the cause had been appealed (Borg 
v. Chicago, R. I. & P. R. Co., 162 Ill. 348, 
44 N. B. 722). In respect to this question 
the Supreme Court of Illinois, in the above 
cited case, said: ‘‘The right of trial by 
jury at the time of the adoption of the 
constitution was understood to exist sub- 
ject to the power of this Court, subse- 
quently extended to the appellate court, 
to review the judgments of the trial courts 
on the facts, and to reverse such judgments 
without remanding the case for a new 
trial; and it was this right of trial by jury, 
as so enjoyed which was preserved and 
protected by the constitution.’’ 

On the ground that the right of appeai 
is not a constitutional but a statutory 
privilege, and that one who would other- 
wise be without a remedy must exercise 
this privilege subject to the constitutional 
and statutory conditions imposed, it is 
held in Oregon that the privilege of appeal 
is given subject to the power of the ap- 
pellate court, to retry the case and render 
any judgment it sees fit (Knight v. Beyers, 
70 Oregon 413, 134 Pac. 787). 

In Pennsylvania, the rule has been laid 
down in Nugent v. Philadelphia Traction 
Company (183 Pa. 142; 38 Atl. 587), that, 
‘‘The Supreme Court shall have power in 
all cases to affirm, reverse, amend, or 
modify a judgment, order, or decree in the 
case as the Supreme Court may deem 
proper and just, without returning the 
record for amendment or modification to 
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the court below, and may order a verdict 
and judgment to be set aside and a new 
trial had.’’ 

The New Jersey Court of Errors and 
Appeals has held that permitting one con- 
victed of crime to have the case reviewed 
on the facts by a higher court does not 
violate any constitutional provisions rel- 
ative to trial by jury (State v. Knight, 
115 Atl. 569, 19 A. L. R. 733). 

It thus appears that in some cases the 
appellate: court is vested with power to 
deal with a judgment in any manner it 
sees fit, while in at least one state the 
appellate court must remand the case if 
there is any evidence sufficient in law to 
justify a new trial. 








NOTES OF IMPORTANT DECISIONS 


* WHEN A BUSINESS BECOMES A PUBLIC 
UTILITY.—The following is taken from the 
opinion of the Illinois Supreme Court in the 
case of Highland Dairy Farms Co. v. Helvetia 
Milk Condensing Co., 139 N. E. 418: 

“A public utility implies a public use of an 
article, product, or service, carrying with it 
the duty of the producer or manufacturer, or 
one attempting to furnish the service, to 
serve the public and treat all persons alike, 
without discrimination. Utilities Com. v. 
Bethany Telephone Ass’n, 270 Ill. 183, 110 
N. E. 334, Ann. Cas. 1917B, 495. The term 
‘public utility,’ as defined in the [Illinois 
statutes, ‘means and includes every corpora- 
tion, company, association,’ that ‘may own, 
control, operate, or manage, within the state, 
directly or indirectly, for public use, any 
plant, equipment or property used or to be 
used for or in connection with the trans- 
portation of persons or property or the trans- 
mission of telegraph or telephone messages 
between points within this state; or for the 
production, storage, transmission, sale, de- 
livery or furnishing of heat, cold, light, 
power, electricity or water.’ 2 Hurd’s Stat. 
1921, p. 2507, c. llla, § 10. Whenever any 
business or enterprise becomes so closely and 
intimately related to the public, or to any 
substantial part of a community as to make 
the welfare of the public or a substantial 
part thereof, dependent upon the proper con- 
duct of such business, it becomes the sub- 
ject of the exercise of the regulatory power 
of the state. When once determined to be a 
public utility under the statute. the com- 





pany must furnish all who apply, and the 
service it furnishes must be without dis- 
crimination and without delay. The nature, 
however, of a corporation and the purpose of 
its organization must be ascertained very 
largely by reference to the terms of its char- 
ter. Utilities Com. v. Bethany Telephone 
Ass’n, supra. It is clear from the evidence in 
the record that the appellees did not furnish 
all applicants with water who applied for 
service, without discrimination or delay; 
that they furnished the water that was fur- 
nished according to their own wishes, and 
not without discrimination and without delay. 

“It is insisted vy counsel for appellant that 
the Helvetia Milk Condensing Company, be- 
cause of business prejudice, refused to grant 
appellant the privilege of connecting with 
the water mains, and while certain witnesses 
testified on behalf of appellant to this preju- 
dice, there is no contradiction by any of the 
witnesses on behalf of appellees. We do not 
find any sufficient data in the record to sup- 
port the claim of appellant that appellees 
could serve water to all the consumers now 
being served and to every one else that de- 
sired such service. 


“Counsel for appellant argue that the only 
remedy for the evils they complain of is 
through the commerce commission; that if 
appellant attempted to call upon the state 
officials for relief under the provisions of the 
Public Utilities Act, it would be faced at 
once with the fact that the state’s attorney 
of Madison County was the attorney for ap- 
pellees in this case in the lower court and 
also is in this court. They do not state or 
show that they have attempted to call upon 
the state’s attorney to enforce any of the 
penalties of the act, or have requested the 
Attorney General, because the state’s attor- 
ney is the attorney for appellees, to act for 
the state in attempting to enforce these pen- 
alties, but assume, without attempted proof, 
that neither of these officers will fairly at- 
tempt to enforce the penalties for the alleged 
violation of the provisions of the Public 
Utilities Act. We find nothing in the record 
that would justify in any way the inference 
that the Attorney General would not give the 
matter fair consideration as to attempting 
to enforce the provisions of the Public Utill- 
ties Act if appellees are violating that act, 
or that would lead us to assume that the 
state’s attorney, as a public official, would not 
act conscientiously, as would be his duty, in 
endeavoring to enforce the law, even though 
some of his private clients were liable to be 
punished for its violation. 
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“Counsel for appellant also argue strenu- 

ously that the courts should not require a 
different action in order to enforce against 
appellees the pénalties of the Public Utilities 
Act. They concede that this Court in Public 
Utilities Com. v. Okaw Valley Mutual Tele- 
phone Ass’n, 282 Ill. 336, 118 N. E. 760, said 
that the commerce commission has no juris- 
diction to enter an order restraining a cor- 
poration which igs not organized as a public 
utility, but that the only remedy is for the 
commision, by different proceedings in court, 
to determine whether or not the corporation 
is engaged in the business of a public utility, 
under sections 75 to 79, inclusive, of the Pub- 
lic Utilities Act. They insist that the com- 
panies concerned in the Okaw Valley Tele- 
phone Ass’n Case, and in certain other cases 
therein referred to, were corporations or- 
ganized for mutual telephone service, and 
that those decisions were rendered because 
mutual telephone corporations are not neces- 
sarily under the Public Utilities Act. In 
view of the various decisions of this Court 
on this question, we think counsel for appel- 
lant are mistaken in their conclusions on 
this point. No statement is made in the 
opinion in the Okaw Valley Telephone Ass’n 
Case that would indicate that the penalty 
provisions of the Public Utilities Act were 
not enforced in those cases because they con- 
cerned mutual telephone companies, instead 
of other public utilities. This Court said in 
the Okaw Valley Telephone Ass’n Case, 282 
Ill. on page 340, 118 N. E. 761, that it is a 
part of the duty of the commerce commis- 
sion— 
““‘to prosecute violators of its rules and or- 
ders, as aforesaid, and for violations of the 
Public Utilities Act, the commission has no 
jurisdiction to entertain a prosecution before 
it of any party or parties failing or neglect- 
ing to obtain a certificate of convenience and 
necessity who are required to do so under 
said section 55. It simply has the right and 
is clothed with the duty to prosecute such 
parties in the proper courts, as provided in 
sections 75, 78 and 79.’ 


“It was held by this Court in Public Utili- 
ties Com. v. Noble Mutual Telephone Co., 268 
Ill, 411, 109 N. E. 298, that the mutual tele- 
phone company was subject to the Public 
Utilities Act for regulation by the commis- 
sion; it being distinctly held that the mutual 
telephone company in that case was a public 
utility.” 





LIABILITY OF CHIROPRACTOR FOR 
ERROR IN DIAGNOSING.—In the case of 
Kuechler v. Volgmann, 192 N. W. 1015, decided 
by the Supreme Court of Wisconsin, it ap- 
pared that the plaintiff subjected himself to 
the care of a chiropractor for treatment. Sub- 
sequently he brought an action against the 
chiropractor and alleged that, although he had 
been treated according to the methoas used 
by members of the defendant’s profession, the 
defendant had been treating him for a malady 
from which he was not suffering, and that it 
was because of the lack of ordinary skill that 
the defendant had failed to discover the ail- 
ment from which the plaintiff actually was 
suffering. The trial court sustained the demur- 
rer to the complaint on the ground that it al- 
leged that the defendant had treated the plain- 
tiff according to the methods used by the de- 
fendant’s profession, and that therefore the al- 
legations of the complaint negatived negligence. 
On appeal the Supreme Court of Wisconsin re- 
versed this decision and held that a chiroprac- 
tor, no matter what terminology the profes- 
sion used, was one who holds himself out as 
practicing medicine. Therefore a chiropractor 
is under the same duty as any other physician, 
namely, to use due skill and care in diagnos- 
ing the ailment of his patient, and the failure 
to do so, followed by injury to the patient, sub- 
jects him to liability. 

We quote in part from the Court’s opinion: 

“The complaint also alleges that plaintiff 
‘is informed and believes that if the said de- 
tendant had used ordinary care and skill in 
diagnosing the affliction of the plaintiff he 
would have known by the use of such ordi- 
nary care that the said plaintiff was afflicted 
with tumor and that an operation upon the 
plaintiff at the time when the plaintiff first 
consulted the defendant would have effected 
an immediate and permanent cure.’ This ex- 
pressly charges lack of care and skill in diag- 
nosis with resultant damages. * * * 

“It is clear from the allegations of the com- 
‘plaint that defendant undertook to diagnose 
as well as to treat the disease. Diagnosis is 
ordinarily assumed and performed by li- 
censed medical or osteopathic physicians. 
But it may be assumed by others, and it is 
held that the practice of chiropractic is the 
practice of medicine (Commonwealth v. Zim- 
merman, 221 Mass. 184, 108 N. E. 893, Ann. 
Cas., 1916A, 858; State v. Barnes, S. C., 112 
S. EB. 62). And the fact that chiropractors 
abstain from the use of words like ‘diag- 
nosis,’ ‘treatment’ or ‘disease’ is immaterial. 
What they hold themselves out to do and 
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what they do is to treat disease, and the sub- 
stitution of words like ‘analysis,’ ‘palpation’ 
and ‘adjustment’ does not change the nature 
of their act (Commonwealth v. Zimmerman, 
221 Mass., 184, and cases cited on page 189, 
108 N. E. 893, Ann. Cas., 1916A, 858). Hence 
when the defendant assumed to perform that 
duty he must exercise the care and skill in so 
doing that is usually exercised by a recog- 
nized school of the medical profession (Nel- 
son v. Harrington, 72 Wis., 591, 40 N. W. 
228,11L. R. A. 719, 7 Am. St. Rep., 900). This 
the complaint alleges he failed to do and 
the aemurrer admits the allegation. For 
these reasons we reach the conclusion that 
the trial court erred in sustaining the de- 
murrer.” 


MEASURE OF DAMAGES UNDER C. I. F. 
CONTRACT.—In the case of Ruttonjee v. 
Frame, 199 N. Y. Supp. 523, it appeared that 
the plaintiff by a “c. i. f.” New York contract 
sold to defendant merchandise “afloat steam- 
ship Kasadomaru,” payment to be made upon 
presentation of documents. Plaintiff tendered 
the documents before the arrival of the goods; 
defendant refused to accept. Subsequently, and 
upon the arrival of the goods at New York, a 
second tender was made, and, upon defendant’s 
refusal to accept, this action was brought, dam- 
ages being claimed as of the date of the second 
tender. 

It was held that the seller’s measure of dam- 
age was the contract price, less the market 
value when the goods actually arrived, and not 
the contract price less the market price at the 
time of the refusal, when the goods were still 
on the high seas, Personal Property Law, § 
145, subd. 3, providing that the amount of dam- 
ages shall be fixed at the time of the refusal, 
being applicable only to cases where title has 
not passed. 

Concerning this case, the New York Law 
Journal (June 7, 1923) has this to say: 

“In the leading case of Seaver v. Lindsay 
Light Co. (233 N. Y. 273), the Court of Ap- 
peals held that in a sale of goods under a c. 
i. f. contract title passed to the Buyer upon 
shipment o1 the goods and the forwarding 
to the buyer of the correct and necessary 
documents of title. In the case under dis- 
cussion, at the time the contract was entered 
into the goods were already aboard ship, and 
the Court, therefore, correctly held that title 
had passed to the buyer and that the seller 
could have sued for the price. The seller, 
however, waived that right and chose instead 
to sue upon the theory of a resale of fhe 
goods under his vendor’s lien and to demand 





as a recovery the difference between that 
price and the contract price. 

“The Court’s conclusion was reached upon 
the reasoning that in theory the amount to 
be recovered by the plaintiff in such an ac- 
tion plus what he has realized in the sale 
should equal the contract price. There is no 
doubt as to the soundness of this. 

“The Court further reasoned that, since the 
sale was in fact the sale of goods and not a 
fictitious sale of documents, the seller was 
entitled to await the arrival of the goods so 
as to find the value of the goods in hand in 
order to fix hig damages. This was on the 
theory that if the damages were to pe fixed 
as of the date of the tender of the documents 
before the arrival of the goods, then the 
plaintiff would have lost as much as would 
be the value of the goods in hand over the 
value of the goods while still on the high 
seas. 

“Although the result reached by the learned 
Court seems correct, we cannot follow all the 
reasoning upon which it is based. In actual 
practice and by trade custom and usage it 
is well known that negotiable documents of 
title pass as readily from hand to hand and 
are in fact a sale of the goods as much as if 
a physical change of possession of the goods 
themselves had taken place. Moreover, the 
argument that if the damages were to be 
fixed as of the date of the tender of the 
documents of title while the goods were still 
on the high seas the seller would lose the 
difference between such value and the value 
of the goods in hand, it seems to us, is fal- 
lacious. This is so, since if the seller should 
at once effect a sale of the goods by means of 
the documents of title, and the amount thus 
received would be less than the amount re- 
ceived in a sale after the goods had arrived, 
the seller’s damages under the Sales Act 
would thereby be increased, so that in the 
final analysis he would ultimately receive 
the amount to which he is entitled, namely, 
the contract price of the goods. 

“The true basis of the decision, it seems to 
us, is that the preliminary tender of the docu- 
ments of title before the goods have arrived 
is a tender which is not necessary under a 
ce. i. f. contract, in which, it is submitted, a 
tender is made in sufficient time if made at 
the time of the arrival of the goods. The 
rejection of these documents of title at the 
time of te preliminary tender, therefore, 
was in the nature of an anticipatory breach 
on the part of the buyer. This being so, 
under the récent decision of the Court of Ap- 
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peals in Henderson Tire & Rubber Co. v. 
P. K. Wilson & Son, réported on the first 
page of the New York Law Journal, May 10, 
1923, the seller could disregard the anticipa- 
tory breach and elect to tenaer performance 
by again tendering the documents of title 
when the goods had arrived. That is what, 
in effect, the seller chose to ao in the case 
under discussion, and having so selected, 
under the decision in the Henderson case 
(supra), he was entitled thereby to receive 
damages as of the date of his tender of per- 
formance.” 


WHEN BURDEN IS ON OWNER OF VEHI- 
CLE CAUSING INJURY TO PROVE DRIVER 
NOT HIS SERVANT.—The presumption of the 
use and control of a motor-propelled vehicle, 
which arises from proof of ownership, which 
by its negligent operation has inflicted damage 
upon the person or property of another, is not 
conclusive, but such facts place the burden 
upon the owner to show that the driver was 
not his agent nor in his employ. Finegold v. 
Union Outfitting Co., Neb., 193 N. W. 331. 
“The facts before us seem to make out a case 
of prima facie ownership sufficient to submit 
to the jury ahd which could be overcome only 
by direct proof to the contrary. The presump- 
tion of the continuance of facts once shown to 
exist may, in a proper case, be applied in re- 
spect of the ownership or possession of prop- 
erty. 16 Cyc. 1053. Possession of a vehicle 
which by negligent management has caused in- 
jury to the person’or to the property of another 
warrants an inference of ownership and, owner- 
ship having been found once to exist, the gen- 
eral rule is that it is presumed to continue 
until a change in ownership is affirmatively 
shown by the defendant. Carr v. King & Tom- 
linson, 184 Iowa, 734, 169 N. W. 133; O’Malley 
v. Heman Construction Co., 255 Mo. 386, 164 
S. W. 565. To substantially the same effect are 
the following: Hatter v. Dodge Bros., 202 
Mich. 97, 167 N. W. 935; Dennery v. Great At- 
lantic & Pacific Tea Co., 82 N. J. Law, 517, 81 
Atl. 861, 39 L R. A. (N. S.) 574; Edgeworth 
v. Wood, 58 N. J. Law, 463 33 Atl. 940. The 
presumption is not of course conclusive, but 
such facts place the burden upon the owner to 
show that the driver was not his agent nor in 
his employ Norris v. Kohler, 41 N. Y. 42; 
Joyce v. Capel, 34 Eng C. L. Rep. 785; Ferris v. 
Sterling, 214 N. Y. 249, 108 N. E. 406, Ann. 
Cas. 1916D, 1161; Baker v. Maseeh, 20 Ariz. 
201, 179 Pac. 53; Williams v Ludwig Floral 

Co., 252 Pa. 141, 97 Atl. 206; Knust v. Bullock, 
59 Wash. 141, 109 Pac. 329.” 





SHALL JUDICIAL POWER BE 
CURBED? 
By Edward D. Tittmann 


The ecuibing of judicial power which has 
long been advocated by considerable por- 
tions of the American people is about to 
become a political issue. This is indicated 
not only by the insistence of those who 
advocate a reform but also by the persist- 
eney with which defenses of the judicial 
power are appearing in professional and 
other publications. It is, therefore, sur- 
prising that the champions of the existing 
order of the courts are apparently unable 
to realize that, being a political question, 
it cannot be argued out of existence by 
legalistic logic. So, for instance, to insist 
that such an amendment as that proposed 
by LaFollette would be a blow at the Con- 
stitution as it now stands is of no per- 
suasive power because the people who 
desire the change will » vt be deterred 
by that argument, nor would it prevent 
others from accepting the LaFollette doc- 
trine if they became convinced that it was 
desirable. We have thad in the last ten 
years at least two examples of the truth 
of my statement. 

The proposition must be studied not 
from the point of view of what would re- 
sult from its adoption, but from the point 
of view of those who demand the change, 
namely: is it necessary ? 

Great Jurists in all times have been 
those who have been able to lay the chart 
of law and orderly social relations upon 
new seas that had but been discovered. 
We have come to a new sea, but, alas, they 
are troubled and no great legal mind has 
yet come forward to chart the unknown. 
Every defense of the Supreme Court to 
date that has come to my notice has totally 
neglected to consider that we have arrived 
at a new ‘‘Thalatta’’, and has failed to 
realize that the mere reiteration of 
familiar maxims, and the assertion that 
all is well, is impotent to lay the spell of 
the newer thought, even as impotent as 


Sensis nae) Sati aka 


4 
\ 
i 
: 








368 


CENTRAL LAW JOURNAL 





No. 21 








was the sorcerer at King Arthur’s court 
against the more powerful medicine of the 
invading Yankee of Mark Twain’s imagi- 
nation. 


The ringing of eight bells does not 
drown out the sound of the many-throated 
populace which protests against what it 
considers Judicial Usurpation. If that 
populace is right, if there is usurpation 
then all the King’s Lawyers will not keep 
that usurpation from being unseated. 
Quaere then is, what are the facts about 
the growing dissatisfaction with the 
courts? For I take it that the dissatisfac- 
tion with the Supreme Court is only 
another incident in the general dissatisfac- 
tion with our judicial system. 

Fundamentally the man in the street has 
become convinced that there is an inequal- 
ity before the law, that the man who has 
money or influence has a decided advan- 
tage over him who has neither. And it 
must be confessed by every honest lawyer 
that there is something to that complaint. 
It is true that it is diffieult to put one’s 
finger on any individual case, which, how- 
ever, only proves that the failures of jus- 
tice are not the fault of any one individual 
but rather of a system which makes them 
possible. Perhaps one of the chiefest 
faults is the system which requires the 
litigant to pay costs if he is not a pauper. 
The only argument I have ever heard ad- 
vanced in favor of the cost system is that 
it keeps down litigation. A very poor ar- 
gument, for it were much better to have 
lots of litigation rather than to deprive 
any citizen of his fundamental right to an 
adjudication of any grievance he may 
have. 

I conceive it to be the duty of the State 
to see to it that justice is done. Heaven 
knows that there is little enough justi- 
fication for the evils which accompany 
government, and in compensation for these 
evils the government which inflicts them, 
should offer every service possible. When 
a state fails to see to it that justice is 





equally accessible to all, then that state 
has lost one of the few sound arguments 
in favor of its continuance. Why then 
charge costs for something that should in 
duty and conscience be furnished free? 


I have mentioned only one of many 
things that have caused the man in the 
street to become impatient of law. Any 
lawyer who will take an hour off after 
dinner can think of many other instances. 
Their cumulative effect has been respon- 
sible, for lynch law, murder, the Ku Klux 
Klan and the law and order societies as 
well as for the I. W. W. 


Dissatisfaction has a keen eye, and it 
is no long jump from the dissatisfaction 
with the minor courts to dissatisfaction 
with the highest court of the land, espe- 
cially not in a time such as ours when the 
whole social and economic structure is 
under serutiny and when new and start- 
ling ideas, born from the tremendous 
economie struggle, demand access into the 
holy of holies where sit enshrined the 
Ideas of the Things as they Have Been. 


There is no question that the opposition 
to the Supreme Court’s exercise of the 
power to declare unconstitutional Acts of 
Congress grows not out of any general 
disagreement with the Court’s right to 
such declarations, but rises from the man- 
ner of exercising that right. This is ap- 
parent when we remember that many of 
the very persons who are today attempt- 
ing to diminish or destroy that power of 
the court, were but a few years ago de- 
manding that the court exercise that very 
function and declare unconstitutional the 
various war measures, such as the Espion- 
age Act, the Selective Service or Con- 
scription Act and others. 


I believe a little reflection will satisfy 
anyone that the dissatisfaction with the 
exercise of the court’s power of annull- 
ment is due to the fact that it is easier to 
define property rights than the more in- 
definite rights which are called sometimes 
civil liberty, sometimes human rights, some- 
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times personal rights. Whenever Con- 
gress enacts a law which tends to limit the 
rights of property the court has available 
a line of demarcation which is well known 
and has been recognized for years. It is 
not so difficult to declare that this line has 
been overstepped. In making its decision 
the court is not bothered with economic 
questions but only with a rule of law. 


It is different when the court is con- 
fronted with a statute which is designed 
to change economic conditions or to im- 
prove social relations. Here the court is 
confronted with the somewhat vague and 
constantly changing ‘‘human rights’’. 
What are human rights? Are they greater 
than the rights of human beings to prop- 
erty? What is civil liberty? These ques- 
tions partake of the politico-economical, 
they taste of the struggle in the street 
between those that have and those that 
want, between those who believe in the 
things as they are and those who believe 
in the things as they would like to have 
them be. When such a question confronts 
the court the political and economic lean- 
ings of the members assert themselves, and 
these are generally conservative. The 
education, training and association of the 
judges, the atmosphere which surrounds 
them, make for conservatism. It is 
natural that they should limit the free 
speech clause of the Constitution when it 
conflicts with what they consider efforts 
to maintain ‘the established order by a 
war, or where it protects a revolutionary 
doctrine. It is natural that they should 
support conscription when conscription is 
designed to sustain the accepted theory of 
the state. 


Could someone devise a constitutional 
amendment placing the right of the court 
to overthrow Congressional Acts in cases 
where property rights are involved on 
exactly the same basis as in cases where 
those other rights are involved, the de- 
mand for a limitation of the court’s power 
would cease. But no law, even of the 








Constitutional variety, could affect the 
point of view of men, and no judge can 
rise above his point of view. 


Some other scheme must therefore be 
devised to limit the power of the court, 
even though such a limitation will prob- 
ably have a less restraining effect in the 
ease of property rights than in the. case 
of the other human rights. 

No legalistic objection can be raised 
to a very simple expedient, indeed the 
strong rule of Precedents can be invoked 
in its favor. Let us go back to the three 
to two rule of the first term of the court 
when there were five judges. Let us 
double the number of the judges to ten. 
There will then be no further five to four 
decisions, because it will take a majority 
of the judges to adopt an opinion and the 
majority will be six. It will then take 
six judges against four to declare a 
statute unconstitutional. In view of the 
fact that every statute is presumed to be 
consitutional, and in view of the fact 
that the opinions of the judiciary com- 
mittees of the two Houses of Congress 
are entitled to some weight, and in view 
of the further fact that the mere dis- 
sent of four judges is a sufficient indica- 
tion that there is grave doubt that the 
statute is unconstitutional it would not be 
in conflict with the established principles 
of our jurisprudence thus to limit the 
court’s powers. On the other hand, I am 
confident that the result would be a great 
diminution of the popular dissatisfaction 
with the court and hence a corresponding 
growth in the popular confidence in our 
highest court. 

Without this confidence no govern- 
mental institution can survive, and those 
who plead for rigid adherence to an un- 
popular system are, unconsciously, de- 
stroying the life and future usefulness 
of the very court which they defend. 
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COLLISION DAMAGES—HOW 
MEASURED—LOSS OF 
CONTRACTS 
By Donald Mackay 


Generally speaking, the assessment of 
damages in collision cases, is what lawyers 
term a jury question; that does not mean 
that the case is tried by a jury, but the 
judge tries to regard the matter as a busi- 
ness question and endeavors to decide it 
as if he were one of the twelve men in an 
imaginary jury box. This method, how- 
ever, carries with it the risk of degener- 
ating into rule of thumb or even hap- 
hazard methods of ascertaining the dam- 
age. In fact, we have not seldom received 
the impression in some trials that by the 
time the learned judge got to the stage of 
aceounting for damage, his mental atti- 
tude was, that the claim being as a matter 
of course largely inflated, his business was 
to consider how small he could make it. 

In a recent decision of the Court of 
Session, The Vitruvia, 1923 S. L. T. 401, 
the law a* to the principles determining 
the ascertainment of damage was ex- 
pounded with some fullness and precision 
and we are glad to be able to give our 
readers a resume of the law on this im- 
portant subject. 

The liability of the wrongdoing ship- 
owner for the consequences of his wrong- 
ful act is determined by the extent to 
which the injury occasioned to the pur- 
suer was a natural and probable conse- 
quence of that act. A ship is a thing by 
the use of which money may be earned, 
and if the effect of the injury is to detain 
the ship, then the injurer is liable both in 
the expenses of the detention and the 
amount of the profit lost. In The ‘“Ar- 
gentino’’ (14 A. C. 519 at p. 523) Lord 
Herschell said: ‘‘I think the damages 
which flow directly and naturally or in 
the ordinary course of things from the 
wrongful act cannot be regarded as too 
remote. The loss of the use of a vessel 
and of the earning which would ordi- 


~ 





narily be derived from its use during the 
time it is under repair and therefore not 
available for trading purposes is certainly 
damage which directly and naturally 
flows from a collision.’’ This principle 
has been frequently applied It was ap- 
plied by Sir Francis Jeune in The ‘‘Kate”’ 
({1899] P. 165), where the learned Presi- 
dent laid it down that the general prin- 
ciple which governs the assessment of 
damages is ‘‘restitutio in integrum quali- 
fied by the condition that the damage 
sought to be recovered must not be too 
remote.’’ The same doctrine was upheld 
by the Court of Appeal in The ‘‘Racine’”’ 
({1906] P. 273). The burden, however, of 
proving the detention of the ship and the 
loss which has been thereby caused rests 
upon the pursuers. 

The Defenders (Defendants) in the case 
of The ‘‘Vitruvia’’ maintained on the 
facts that no detention had been proved to 
be due to the collision, and contended that 
during the period while the ‘‘Vitruvia’’ 
was in dock for repairs, she was not sea- 
worthy and was unable to earn profit. It 
is necessary to examine the facts on this 
subject. 

It appeared from the charter-parties 
produced that on 16th of December, 1919, 
a chain of charter-parties had been ar- 
ranged for the ‘‘ Vitruvia.’’ Further char- 
ter-parties were entered into on 12th of 
April, 1920, and 25th of June, 1920, and 
on the evidence the Court had no doubt, 
that, fitted with tanks as the ‘‘Vitruvia”’ 
was, she would have had no difficulty in 
obtaining continuous employment during 
the year 1920 at the high freight then 
prevailing. In 1919 the ‘‘Vitruvia’’ had 
been engaged on Admirality service, and 
the vessel’s masts had been removed. In 
January, 1920, the vessel was returned by 


the Government to the pursuers, who made 


arrangements to have her masts refitted 
at Glasgow. She arrived at the Tail of 
the Bank on the 23rd of January. She was 
lying at anchor there on the 25th of Janu- 
ary when the collision occurred. The 
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damage sustained was entirely above the 
water-line, and did not render the vessel 
unseaworthy. She was then awaiting a 
berth at the dock, and no dock was avail- 
able until January 30th. The services of 
the crane to ship the masts could not be 
obtained until the 4th of February, and 
her masts were thereafter shipped. She 
loaded bunkers on the 10th of February 
and sailed under the charter-party then 
current on the 13th of February. 

In the interim the damage caused by 
the collision had been surveyed by both 
parties. The survey occupied three days. 
It was not possible to carry out any of 
the work of the repairs to the ship con- 
currently with bunkering, as the collision 
damage was in the same part of the ship 
as the coal bunkers. But the ship’s cable, 
which had been injured in the collision, 
was reconditioned and repaired, and the 
eost of this had been adjusted. 

While the ‘‘Vitruvia’’ was lying in 
dock in the beginning of February the 
problem which the collision presented to 
her managers was one of some difficulty. 
As appears from the survey report, and 
the repairer’s account, substantial repairs 
were necessary as the result of the col- 


lision. Labor was searce and the con- 
ditions in the yards were difficult. On the 
other hand, the ‘‘Vitruvia’’ was sea- 


worthy and capable of fulfilling the chain 
of valuable charters which she had re- 
cently entered into, and her managers 
were being urged to deliver. The can- 
celling date of the charters, viz., 15th of 
March, 1920, was approaching. 

In these circumstances the Court con- 
sidered the managers of the ‘‘Vitruvia’’ 
were right in deciding to postpone the exe- 
eutien of the collision repairs until after 
the charters were implemented, when they 
had reason to anticipate that labor would 
be more plentiful and labor conditions 
somewhat improved. The managers’ de- 
cision to sail was communicated to the 
defenders, and they took no exception to 
it. On the 12th of March, 1920, the pur- 





suers’ managers wrote to the defenders 
intimating that they would give due notice 
when the ‘‘Vitruvia’’ would ‘be ready for 
repairs, and that they would keep down 
the cost of the repairs and time. On the 
20th of July :the pursuer’s managers inti- 
mated that the ‘‘Vitruvia’’ would return 
to this country for repairs in the course 
ef three or four weeks, and no exception 
was at any time stated by the defenders 
to this course being followed. Again the 
Court were of opinion, it was a reasonable 
course for the pursuers to take, and no 
suggestion was made that they had un- 
duly delayed to repair the damage. 

It was proved in the evidence that the 
‘*Vitruvia’’ came to Glasgow in ballast in 
the month of August, 1920, to have the 
collision repairs carried out.- She was at 
that time surveyed again on behalf of the 
defenders, and no suggestion was made 
by them that the repairs should not then 
be carried out. The repairs were com- 
menced on the 12th of August and com- 
pleted on the 3rd. of September, as the 
defenders’ surveyors’ report and the re- 
pairers’ account showed. They thus occu- 
pied a period of twenty-two days. 

It was suggested by the defenders that 
the repairs should have been executed 
while the ‘Vitruvia’’ was undergoing her 
ordinary survey. The survey was not due 
until November, 1922. The Court held, 
however, that the pursuers were not 
bound to keep their ship in a damaged 
condition until that date and in result 
they found that the whole period of 
twenty-one days’ detention was caused by 
the collision repairs. There was the least 
hesitation in accepting this figure, as 
the pursuers had not ineluded any period 
either in respect of the overhaul of the 
ship’s cable which was rendered neces- 
sary by the collision, or in respect of the 
survey of the damage. 

From the evidence of the ‘‘ Vitruvia’s’’ 
engagements under the charter-parties 
produced, it appeared that the vessel would 
have been at sea earning profit for the 
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pursuers, if she not been damaged by the 
collision and detained for twenty-two days 
to effect the mecessary repairs. The 
agreed rate of profit of £531:10:5 per day 
was a high figure and reflected only the 
very large profits which ship owners were 
apparently able to earn at that time. As 
regards on cost charges, the figure was 
adjusted at £127:10 per day. The total 
for these two items reached the large fig- 
ures of £11,693:8:10 and £2805, respec- 
tively. The dock dues, pilotage charges, 
ete., amount in toto to £244:19:6. As the 
pursuers would have had to incur charges 
of this nature in connection with the re- 
pair to the propeller and some other re- 
pairs, they debited themselves with one- 
half of this sum and charged the defend- 
ers with the balance. The Court thought 
this was a very reasonable proposal, and 
adopted it. 

Judgment was accordingly given against 
the defendants for £16,030:13 :11. 








LICENSES—BLUE SKY LAW 
RAYNARD v STATE 
96 So. 722 
(Court of Appeals of Alabama. June 26, 1923.) 


Under Blue Sky Law Oct. 1, 1920, § 2, making 
a sale of speculative securities without a per- 
mit by means of an advertisement, circular, or 
prospectus, or by any other form of public 
offering an offense, a private sale or offer to 
sell is not illegal, since the act does not apply 
if the sale or offer for sale is made without 
the employment of any of the inhibited means. 


G. M. Raynard, alias F. S. Wells, was con- 
victed of violating the Blue Sky Law, and ap- 
peals. Affirmed. 

The third count of the indictment is as fol- 
lows: 

“The grand jury of said county further 
charge that, before the finding of this in- 
dictment and subsequent to the ist day of 
October, 1920, G. M. Raynard, whose Chris- 
tian name is to the grand jury unknown, 
alias F. S. Wells, whose Christian name is to 
the grand jury unknown, did, contrary to 
law, sell, or offer to sell, in this state, by 
means of an advertisement, circulars, or 





prospectus, or by other form of public offer- 
ing, speculative securities, to-wit, contracts 
for the future delivery of shares of the capi- 
tal stock, or capital stock, of the Mortgage & 
Funding Company, whose name is otherwise 
to the grand jury unknown, and, further, 
whether said company be a corporation, a 
stock company, an unincorporated associa- 
tion, a partnership, or an individual, being 
to the grand jury unknown, without there 
first having been issued unto said company, 
by the president of the State Securities Com- 
mission of Alabama, a permit to sell, or offer 
for sale, in this state, said securities, as is 
required by the statutes in such cases made 
and provided.” 

Percy G. Gellert, of Birmingham, for appel- 
lant. 

Harwell G. Davis, Atty. Gen., and Lamarx 
Field, Asst. Atty. Gen., for the State. 

FOSTER, J. The defendant was charged 
with the violation of the act approved Octo- 
ber 1, 1920. Said act is entitled “An act to 
amend an act entitled, an act to prevent 
frauds and impositions upon the people of the 
state and to protecti investors,” etc. This leg- 
islative enactment is commonly called the 
“Blue Sky Law.” Laws 1920, p. 60. 

The indictment contained eight counts, each 
of which charged in the language of the statute 
that the defendant did sell, or offer for sale 
in this state by means of an advertisement, cir- 
culars, or prospectus, or by other form of pub- 
lic offering, speculative securities, etc., without 
first having obtained a permit as is required 
by the statutes in such cases made and pro- 
vided. 

(1, 2). The indictment was sufficient, for in 
order to constitute a violation of the statute 
in question the selling or offering for sale of 
any speculative securities defined in section 2 
of said act, such selling or offering for sale 
must be by means of an advertisement, circu- 
lar, or prospectus, or by any other form of 
public offering, without having obtained a per- 
mit so to do from’the Public Service Commis- 
sion as the law requires. It is clear from the 
provisions of said act, supra, that unless the 
selling or offering for sale is accomplished by 
one or all of the means designated, that is, by 
advertising said speculative securities, or by 
circulars or prospectus or some other form of 
public offering, then said act does not apply, 
and if the speculative securities are sold or 
offered for sale without the employment of any 
of the inhibited means, supra, the act in ques- 
tion is not violated and no permit from the 


Public Service Commission is required or 
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necessary. In other words, “if the selling or 
offering for sale of a speculative security is 
done by private sale or by privately offering 
for sale, the Blue Sky Law of this state has 
no application to such private sales or private 
offer to sell, for the statute is directed only 
to the sale or offer to sell speculative securi- 
ties” by means of any advertisement, circulars 
or prospectus, or by any other form of public 
offering. 

The defendant in the instant case was con- 
victed under the third count of the indictment, 
and was duly sentenced to serve an indeter- 
minate term of imprisonment in the state peni- 
tentiary for not less than three years nor more 
than four years, from which judgment of con- 
viction and sentence he appeals. 

(3) The record contains certain refused 
charges, and also a motion for a new trial which 
was overruled. The appeal is upon the record 
proper without bill of exceptions. This being 
true, we are without authority to review the 
action of the lower court in denying the motion 
or in refusing the charges requested, as thése 
matters are not presented. Ross v. State, 16 
Ala. App. 393, 78 South. 309; Holmes v. State, 
17 Ala. App. 631, 88 South. 194. 


The record is free from error. Let the judg- 
ment appealed from stand affirmed. 


Affirmed. 


NOTE—Securities Within 
Laws.—California—Where one having a lease 
and option on mining property was selling in- 
terests therein, and in a trust under which it 
was to be operated, evidenced by certificates 
and each representing 1-3000 part of the prop- 
erty and assets of the trust, such interests were 
“securities,” within the California statute, and 
a permit from the commissioner of corpora- 
tions for their sale was necessary. Agnew v. 
Daugherty, Cal., 209 Pac. 34. 

Where four persons engaged in business un- 
der a declaration of trust making such persons 
trustees, and as such trustees sold unit in- 
terest in the business to persons for whom they 
carried on the pusiness and held title to the 
property in trust, and to whom they issued 
unit certificates transferring to the holder a 
proportional interest in the property held by 
the trustees in pursuance of the trust, the 
sale of such unit shares without a permit from 
the corporation commissioner violated the Blue 
Sky Law of California, such business constitut- 
ing a “company,” within that law. Ex parte 
Girard, Cal., 200 Pac. 593. 


Idaho—The word “association,” as used in 
the Idaho Blue Sky Law (as amended by Laws 
1921, c. 20), includes a common law trust or- 
ganized for the purpose of dealing in and de- 
veloping oil land and oil wells, and the sale 
of its units without complying with that law 


the Blue Sky_ 





was unlawful. State v. Cosgrove, Idaho, 210 


Pac. 393. 


Iowa—In<erests in a “common-law company” 
organized under a trust agreement vesting in 
the trustees even more than the powers usually 
conferred on corporations, giving them absolute 
control of all the company’s property and as- 
sets, and practically excluding the shareholders 
from any voice in its management, are “stock” 
within the blue Sky Act (Code Supplemental 
Supp. 1915, §§ 1920u-1920u22), requiring per- 
mits to sell stocks and that dealers therein 
give a bond (section 1920u16) forfeitable on 
violation of the act—Wagner v. Kelso, Ia., 192 
N. W. 1. s 

Kansas—A written contract undertaking to 
sell a patent right, is not within the Kansas 
Blue Sky Law, requiring a permit from the 
bank commissioner for the sale of speculative 
securities as defined by section 1 of the Act. 
Schomoyser v. Van Hosen, Kan., 208 Pac. 554. 


Kentucky—A trust estate, composed of a 
trustee, who sold shares and issued certificates 
delegating to the trustee the power to control 
the estate on behalf of the shareholders, was 
a@ common law trust, and as such included 
within the term “corporation, person, co-part- 
nership, company, or association,” within the 
law of Kentucky prohibiting the sale of securi- 
ties of a domestic investment company, etc. 
King v. Com., Ky., 246 S. W. 162 

Under Blue Sky Law, § 2, making corpora- 
tions which sell any contract, stock, bond, or 
other securities investment compinies subject 
to the terms of the act, the word “contract” 
was not intended to include all classes of con- 
tracts which may be an instrumentality for the 
perpetration of fraud, but is limited to what is 
ordinarily undérstood as a security investment, 
since the general purpose of the law is to pro- 
tect investors in “securities,” which are de 
fined as written assurances for the return or 
payment of money, evidences of indebtedness; 
and necessarily mean the investment of funds 
in a designated portion of the assets and capital 
of a concern, with a view of receiving a profit 
through the efforts of others than the investor, 
and therefore that law does not apply to the 
sale by a wholesale grocer of service contracts 
to retail dealers——Lewis v. Creasey Corpora- 
tion, Ky., 248 S. W. 1046. 


Michigan—It is not a violation of the Michi- 
gan law for an owner of stock to sell it when 
the sale is not made in the course of continued 
and successive transactions of a similar nature; 
he not beng a “dealer” in such case. Dows v. 
Schuh, Mich., 172 N. W. 418; Edward v. Ioor, 
Mich., 172 N. W. 620. 

The shares of a common law trust held to 
be “stock,” within the Michigan Blue Sky Law, 
and the association to be an “investment com- 
pany.” People v. Clum, Mich., 182 N. W. 136. 

Sale by a stockholder to other stockholders 
of his own stock, some of which stood in the 
names of members of his family, was not a 
sale by a “dealer,” within the Michigan Blue 
Sky Law, and therefore not in violation of that 
law. Dursum v. Benedict, Mich. 176 N. W. 
459. 
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The transfer of stock of a corporation for 
stock of another corporation organized to take 
over the stock of the former corporation and 
issue its stock in payment therefor is a “sale,” 
within the Michigan law. Edward v. Ioor, 
Mich., 172 N. W. 620. 


Minnesota.—There is no hard and fast rule 
for determining whether a security is or is not 
within the Blue Sky Law. State v. Gopher 
Tire & Rubber Co., Minn., 177 N. W. 937. 

An investment contract for the purchase of 
real estate in the form of a short option for the 
sale of the land, is within the Minnesota Act. 
State v. Evans, Minn., 191 N. W. 425. 

The Minnesota statute is not applicable to 
the sale by the owner of stock issued by a 
company not engaged in the business within 
the state of selling its securities. Gutterson v. 
Pearson, Minn., 189 N. W. 458. 

“Units” issued and sold by an “oil syndi- 
eate,” an unincorporated association, are with- 
in the term “investment securities,” as used 
in-the Minnesota Blue Sky Law, making crimi- 
nal the selling of securities without a license. 
State v. Summerland, Minn., 185 N. W. 255. 

A corporation issuing and selling certificates 
which provide that, in consideration of a sum 

*paid by the purchaser and his assistance in 
promoting the sale of goods manufactured by 
the corporation, he shall share in the profits 
of the business, is engaged in the business of 
selling securities, within the Minnesota Blue 
Sky Law. State v. Gopher Tire & Rubber Co., 
Minn., 177 N. W. 937. 

Where the owner of a leasehold of oil lands 
executed an instrument called a “statement 
and purchase,” wherein purchasers subscribing 
were to have certain units, the moneys derived 
to be used in development, ana finally a cor- 
poration was to be organized in which the 
unit holders were to be proportionately inter- 
ested, and in the profits of which they were to 
share proportionately, these instruments were 
investment contracts within Laws 1917, c. 429, 
as amended by Laws 1919, cc. 105, 257, and not 
contracts for the sale of undivided interests in 
land.—State v. Ogden, Minn., 191 N. W. 916. 


Missouri—A syndicate having articles of as- 
sociation resembling the articles of agreement 
of a corporation and giving the organization full 
power to engage in the general oil business, 
providing for a capital divided into shares hav- 
ing a par value and placing the management in 
certain persons, and purported stock certifi- 
cates issued stating that the holder’s interest 
was not in the property as such, but in stock or 
shares, held within the Blue Sky Law (Rev. 
St. 1919, §§ 11919-11932), making it illegal to 
transact business or sell shares before obtain- 
ing a permit from the bank commissioner.— 
Landwehr v. Lingenrelder, Mo. App., 249 S. W. 
723., 

A common-law company operating under a 
declaration of trust, by the terms of which 
neither the trustees nor shareholders could be 
held individually liable for ‘the debts of the 
concern, was an unincorporated association 
organized for the purpose of selling shares of 
stock, within the Blue Sky Law of Missouri. 
Schmidt v. Stortz, Mo. App., 236 S. W. 694. 





An unincorporated building and loan asso 
ciation organized under Rey. St. Mo. 1919, see 
tion 10263, was not required to obtain permis. 
sion to do business from the State Banking 
Commissioner, under the Missouri Blue Sky 
Law. State ex rel. Great American Home Say. 
Institution v. Lee, Mo., 233 S. W. 20. 

Nebraska—The Blue Sky Law of Nebraska, 
before the amendment of 1919, was construed 
to cover Nebraska corporations, created after 
the law was enacted, for a period of one year 
only, after which time such corporations were 
released from the operation of its provisions, 
Nebraska State Ry. Comm. v. Alfalfa Butter 
Co., Neb., 178 N. W. 766. 

North Carolina.—A foreign corporation of- 
fering acreage for sale and agreeing to plant 
on the land fig cuttings and to cultivate them, 
and upon full payment to convey the title to 
the lands to the purchaser, is an “investment 
company” offering “evidences of property” and 
offering its “obligations,” so as to fall within 


the North Carolina Blue Sky Law. State y. 
Agey, 171 N. C. 831, 88 S. E. 726. 
Oklahoma—Where an _ individual, without 


solicitation or influence of stock sales induce 
ments, purchases an undivided interest in an 
undeveloped oil lease, with the expectation of 
becoming one of its promoters, the assignor of 
such interest under the circumstances shown 
is not within the purview and intent of the 
regulations and penalties of the Blue Sky Law 
of Oklahoma. Hornaday v. State, Okl. Cr. App. 
208 Pac. 228. 

Oregon—The Oregon law does not apply to 
purchase of stock of a farmer elevator com- 
pany from the company by citizens of a com- 
munity to induce it to construct an elevator 
in that place, where the stock was not sold 
for profit nor on commission, nor offered to the 
public. Kirk v. Farmers’ Union Grain Agency, 
Oreg., 202 Pac. 731. 

Tennessee—A corporation organized under 
the laws of Delaware, which undertook to 
establish a wholesale drug business in the 
state, is one which the Blue Sky Law of Ten- 
nessee was designeu to include. Goodyear v. 
Meux, Tenn., 228 S. W. 57. 

‘West Virginia—Under the law of West Vir- 
ginia, if promoters of a corporation not on a 
dividend-paying basis transfer to it property 
for a consideration above $500 in cash or equiv- 
alent in stocks or securities, it is unlawful for 
them to sell any stocks or securities in such 
state until a subscription blank, showing 
amount of such payment or issue for the prop- 
erty and other information deemed necessary, 
shall have been filed with the stite auditor, 
and to recognize subscriptiofis or applications 
upon other than such blanks signed by sub- 
secribers or applicants. Conway v. Bailey, W. 
Va., 112 S. E. 579. 

Wisconsin—A contract of membership in an 
association which gave the member the right 
to purchase goods from the association at a 
small stipulated percentage above cost, but 
which gave no other interest to the member 
in the association, was not an obligation for 
the sale of which a permit was required under 
the Wisconsin law. Creasy Corp. v. Enz Bros. 
Co., Wis., 187 N. W. 666. 
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BOOK REVIEWS 
COLLIER ON BANKRUPTCY 


A general review of the Thirteenth Edition 
of this work appeared in the Journal of a re- 
cent date. We are now in receipt of the third 
yolume, with a promise of the fourth volume 
about the first of the coming month. 

The third volume is given over entirely to 
forms. First appear the sixty-three official 
forms promulgated by the United States Su- 
preme Court. These are followed by four hun- 
dred and fifteen supplementary forms, the 
whole making the most complete collection of 
-bankruptcy forms probably ever published. 

Many of the forms are exhaustively anno- 
tated, and practically all of them have cross 
references to the particular sections of the 
bankruptcy act to which they are related. 


Twenty-nine new forms relating to equity 
receiverships have been included, as there ap- 
pears to be a growing practice in many paris 
of the country to use receivership proceedings 
as a substitute for bankruptcy, especially in 
the case of corporations. 

This volume, so the publishers state, con- 
tains eighty-nine more forms than Hagar & 
Alexander’s Bankruptcy Forms, the second 
edition of which was used as a basis for this 
volume. 

Volume Three is indexed and is complete in 
itself, without reference to any of the other 
volumes. 


COOK’S CASES ON EQUITY 


We are in receipt of Cases on Equity, by 
Hon. Walter Wheeler Cook, Professor of Law, 
Yale University, and published by the West 
Publishing Company. This volume belongs to 
the American Case Book Series, and is the first 
of a three-volume case book on Equity by Pro- 
fessor Cook. The book contains 825 pages, and 
is bound in dark green buckram binding. It 
is divided into three principal parts, the first, 
an Historical Introduction, the second, en- 
titled The Powers of Courts of Equity, and the 
third, treating of the Principles Governing the 
Exercise of Equitable Jurisdiction. The cases 
and other selections in this first volume are 
intended to offer material for an introductory 
course on equity. The purpose of such a 
course, it is stated, should be, first of all, to 
acquaint the student with the general position 
of equity in our legal system. It should, there- 
fore, seek to give the student some idea of the 





historical development of equity in England; 
something of its history in America; what the 
conditions were which gave rise to the “equity 
law” as a separate system from the common 
law; rather definite ideas of what part the 
separate court of equity played in the develop- 
ment system of Anglo-American jurisprudence, 
especially of the kinds of remedies which 
equity gave, and of how these differed from 
common-law remedies; some idea of what the 
relation between the two bodies of law really 
was; some idea of the resulta of the so-called 
“fusion of common law and equity” under 
modern codes and statutes, and rather definite 
information as to the scope and limitations of 
the powers of courts of equity. The book ap- 
pears to meet this statement of its purpose. 
It is planned to devote the second volume in 
large part to the specific performance of con- 
tracts; the third, chiefly to reformation, rescis- 
sion, and restitution, at law and in equity. 


BARNES’ WEST VIRGINIA CODE 


Barnes’ West Virginia Code, Annotated, con- 
taining all statutes of a general nature in force 
at the time of the publication, with full and 
complete annotations from state and federal 
decisions, igs just out. The work is edited by 
Uriah Barnes, member of the Charleston Bar, 
formerly Law Instructor in the West Virginia 
University, Editor of the West Virginia Code 
1916, and Barnes’ Federal Code. The pub- 
lisher is the Federal Publishing Company, 
Charleston, West Virginia. The book contains 
over three thousand pages, printed on bible 
paper and is bound in black morocco. The 
price is twenty-five dollars. The statutes are 
printed in clear and readable type, larger than 
that in the code of 1916, with neat black-face 
section headlines and full citations of all prior 
statutes at the end of each section. 

The editor needs no introduction. He has 
achieved a national reputation as an expert 
in the editing of statutes. Throughout the 
country his methods are being followed by 
other law authors. His 1916 handy edition of 
the state code sold to twice the number of 
copies of any previous compilation, and 
throughout the entire country was enthusiasti- 
cally received as the most popular, attractive, 
convenient and serviceable book of statutes. It 
was an extremely desirable departure and in- 
novation in the publication of laws. His com- 
plete Federal Code of 1919, embracing all the 
federal laws in one bible paper volume of three 
thousand pages, is now the standard and monu- 
mental work in its field, in America and 
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abroad. The many favorable reviews ranked it 
as “a masterpiece of compilation,” and the 
American Law Review said, “it marks an epoch 
in the publication of statutes.” 

The volume is handy, convenient and at- 
tractive. The complete annotations, equal in 
scope to several larger text books, give the full 
judicial history of the statutes and clarify their 
meaning and construction. Considering the 
size of the book, the quality of the editorial 
work, as well as the mechanical features, the 
price is very reasonable. It presents all of the 
statutes and annotations in the most accessible 
form. 


MANUAL OF SECURITIES LAWS 


The Corporation Maintenance and Service 
Company, Chicago, Illinois, has just published 
a one-volume work entitled “Manual of Securi- 
ties Laws of the United States.” Mr. Leonard 
L. Cowan, of the Chicago Bar, is the author. 
This book contains complete the Blue Sky Laws 
of all the States arranged under standard head- 
ings and proper subheadings; a digest of all 
the reported decisions of the courts bearing 
directly or indirectly on such laws; a series 
of charts showing classes of securities embraced 
within such laws and those exempted; rulings 
of attorneys general and of the various de- 
partments, and a reproduction of forms used 
by the various departments. 

Every State in the Union, with the excep- 
tion of Delaware and Nevada, now have laws 
regulating the sale of securities in the State. 
This type of legislation began when Kansas 
enacted its first law in 1911. Since that time 
other States have followed its lead. In the 
twelve years which have elapsed since the 
first law of this character was enacted, there 
has been practically no attempt at uniform 
legislation. Each State passed such laws as it 
felt would meet its individual requirements 
with little regard to what its neighboring 
States were doing. These laws are still in the 
experimental stage, as is evidenced by the fact 
that most legislatures pass new laws or make 
radical changes in existing laws at each ses- 
sion. As a result of such conditions there are 
now forty-six States which have laws of this 
character, no two of which are identical and 
no two of which define securities alike or pro- 
vide the same exemptions. 

Heretofore, the lawyer and banker who was 
interested in the sale of securities in the sev- 
eral States had no vdlume to consult which 
would give him these laws in a form quickly 
accessible. 





Perhaps the most valuable feature of the 
book for the lawyer is the digest of cases. At 
the present time there is no volume which con- 
tains all of the reported cases bearing on the 
subject; in fact, the subject itself is so new 
that many digests do not properly index the 
cases which have appeared and the cases have 
been tucked away under such headings as Con- 
stitutional Law, Statutes, Commerce, Criminal 
Law, Bills and Notes. The author has at- 
tempted to include in this volume every re 
ported case directly or indirectly involving the 
securities laws of every State. It is thought 
that he has performed a real service in making 
the statutes and decisions on this ‘subject 
readily and quickly accessible. 


BALDWIN’S VADE-MECUM 


The Baldwin Law Publishing Company, 
Cleveland, have recently published a second 
edition of Baldwin’s Law Students’ Vade- 
Mecum. The first edition of this book was very 
pcpular, the entire edition of 5,000 copies havy- 
ing been exhausted. Mr. William Edward 
Baldwin (of the Cleveland bar) has performed 
a real service in compiling this work, which is 
practically indispensable as a law student’s 
helper. 

The second edition Las been considerably en- 
larged, and contains: 

1. Law Dictionary. 

2. Latin and French Legal Maxims Trans- 
lated. 

3. Uniform Commercial Laws in General Use. 

4. Canons of Professional Ethics Adopted py 
The American Bar Association. 


5. Table of Abbreviations of Reports and 


Selected Case Series Most Frequently Used. 

The book is printed on bible paper and con- 
tains over 350 pages, and is bound in a beauti- 
fully embossed flexible cover with silk ribbon 
marker, stained edges and rounded corners. It 
is a very handsome and well-made volume. The 
price is $2.50 per copy. 








A Bostonian, who each year visits a certain 
section of the “wild and wooly” West, inquired 
on one of his visits what had become of a well- 
known character named Fargo Bill that he had 
often seen. 

“Well,” was the reply, “Bill’s dead. Came to 
his end through contributory negligence.” 

“Contributory negligence. Why, what do you 
mean?” 

“He showed down four aces and two of ’em 
was diamonds.”—Inklings. 
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DIGEST. 





Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 





Oopy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 







































































Alabama 22, 38, 49, 61 
Arizona 51 
Ark 44 
California 60 
Connecticut . 46 
Delaware 47 
Georgia 16, 24 
Kansas 32, 45 
Maryland 1, 42, 52 
Massachusetts 20, 35 
Minnesota sscosee4, 65 
Missouri 15, 21, 26, 29, 41, 58 
2, 4, 5, 18, 19, 36, 40, 48, 50, 59, 62 

33 

Oklahoma 43 
Pennsylvania 27, 28, 30, 53, 56, 57 
Texas 17, 54 
U.S.C. CLA 7, 25 
U.S. D. C 6, 8, 9, 10, 11, 12, 14, 31, 39 
U.S. S.C 13 
Vermont . 37 
Washington 23 
Wisconsin 3 





1. Automobiles—Agency—Where husband was 
driving wife’s automobile on a trip to the cemetery 
where his mother was buried and after the wife 
left the car to go to see her sister the husband 
proceeded without directions from her and di- 
gressed from their course to go to see his brother, 
held that such digression was not in any sense 
the business of the wife, nor was it done for her 
Pleasure, so that the wife was not liable for in- 
juries resulting to the rider of a motorcycle which 
collided with the car while being driven by the 
husband on such digression.—Pollock v. Watts, 
Md., 121 Atl. 238. 


2——Duty of Guest.—Where the road becomes 
dangerous, or the speed unlawful or excessive, it is 
the duty of a guest riding in an automobile to use 
ordinary care to protect himself from injury, and 
he should caution the driver of the danger, pro- 
test against it, and, unless delivered from it, he 
should quit the car, if that may be done with 
safety, or direct that the vehicle be stopped, and, 
when stopped, get out of it.—Clark v. Traver, N. 
Y., 200 N. Y. S. 52. 


3.—Obstructions.—Where the only obstruction 
to an automobile driver’s view was an automobile 
Preceding him in thé highway, St. 1921, § 1636—49, 
as to reducing speed where view is obstructed, was 
inapplicable, as it applies to either natural objects, 
fogs, dust, or other like conditions, and not to 
moving cars on the highway.—Sullivan v. Lutz, 
Wis., 194 N. W. 25. 


4.—Passing Moving Car.—Where, because of 
traffic congestion, the automobiles in a space in 
the center of the street reserved for ‘‘fast-running 
Vehicles’ were traveling 3 to 5 miles per hour, 
a driver of an automobile traveling 10 miles an 
hour in the space reserved for ‘“‘slow-moving vehi- 
cles,” where any speed under 20 miles per hour 
Was permitted, did not, by passing to the right 
of automobiles in the fast-moving line, violate an 
Ordinance providing that vehicles overtaking and 
Passing others shall keep to the left.—People v. 
Harden, N. Y., 200 N. Y. S. 171. 


5.— Sudden Stop.—Though a signal to the rear 
fs required when an automobile traveling on a 
Street stops, except in emergency, in order to save 
life or limb. there is also an obligation on a driver 
following to have sufficient control of his automo- 
bile to be prepared for such sudden stops.—Sniffen 
vy. Huschle, N. Y., 200 N. Y. S. 206. 





6. Bankruptcy — Commissions.— Where _ bank- 
rupt’s entire property, including mortgaged prop- 
erty, was taken over and sold by trustees, the 
mortgagee consenting, and the proceeds disbursed 
under orders of the referee, under Bankruptcy 
Act, § 40 (Comp. St. § 9624), the referee was en- 
titled to commission on the entire amount, as were 
the trustees under section, 48a; but the receivers, 
having never taken or had possession of any part 
of the mortgaged property, were not entitled to in- 
clude its amount in computing their commissions. 
—In re Lowell Textile Co., U. S. D. C., 288 Fed. 989. 


7.—Contempt.—Proceeding against a bankrupt 
for contempt, held not instituted and tried as for 
criminal contempt and not to authorize a sentence 
to imprisonment for criminal contempt, where it 
was entitled and conducted throughout as a part 
of the bankruptcy proceeding, was instituted be- 
fore a referee by petition of the trustee, and con- 
ducted by his counsel, who introduced and ex- 
amined respondent as a witness, and also intro- 
duced his testimony on his general examination 
under Bankruptcy Act, §§ 7 (9), being Comp. St. 
§ 9591), which expressly provides that such testi- 
mony shall not be offered against him in any crimi- 
nal proceeding, and where the court adjudged re- 
spondent guilty of contempt solely on the evidence 
taken before the referee.—Wakefield v. Housel, 
U. 8S. C. C. A., 288 Fed. 712 


8.——Corporation Mortgage.—Where bankruptcy 
trustee attacks mortgage of creditor of bankrupt 
corporation on the ground that the mortgage was 
executed by the bankrupt at a time when its cor- 
porate powers were suspended under Comp. Laws 
Mich. 1915, § 9028, for neglect or refusal to file 
annual report, the burden of proving such neglect 
or refusal is on the trustee, which burden is not 
sustained where the record shows two successive 
reports submitted by the corporation and returned 
for correction by the secretary of state, and the 
record suggests an inference that the failure to 
file annual report was due to mere lack of neces- 
sary knowledge of necessary details required for a 
legally sufficient report.—In re Drugcraft Co., U. 
S._D. C., 288 Fed. 206. 


9.——Jurisdiction.—Under Bankruptcy Act, § 23b 
(Comp. St. § 9607), ‘‘consent of the proposed de- 
fendant” cannot give jurisdiction to a federal court 
of a suit by a trustee which, by reason of lack 
of diversity of citizenship or of amount involved, 
is not within the general jurisdiction of the federal 
courts.—Coyle v. Duncan Spangler Coal Co., U. S. 
D. C., 288 Fed. 897. 


10.—Preference.—To authorize an adjudication 
of bankruptcy, it must appear that the transfer al- 
leged to constitute an act of bankruptcy was made 
with intent to prefer the creditor to whom it was 
given; a preference without such intent not being 
an act of bankruptcy.—Tropical Paint & Oil Co. v. 
Southeastern Farm Imp. Co., U. 8S. D. C., 288 Fed. 


11.——Preference.—Where a creditor had secured 
a lien by attachment more than four months be- 
fore bankruptcy, a voluntary settlement of the 
suit by the debtor within four months of his bank- 
ruptcy was not a preference.—Gilman v. Under- 
writers’ Salvage Co., U. S. D. C., 288 Fed. 1004. 


12.—State Statute—Where an attachment of 
property of bankrupt within four months is dis- 
solved by the adjudication, but the property has 
been sold by the attaching officer pursuant to a 
state statute, he may be summarily required to 
turn over to the trustee so much of the pro- 
ceeds as he holds subject to the attachment, and 
what funds are so held is determined by the 
statute under which the sale was made.—In re 
Chebot, U. S. D. C., 288 Fed. 1006. 


13.—Subpoena of State Court.—When a bank- 
rupt’s books and papers are in the custody of the 
bankruptcy court, they cannot be taken therefrom 
by subpoena of a state court, except with the 
bankruptcy court’s consent.—Dier v. Banton, U. S. 
S. C., 48 Sup. Ct. 533. 


14.——Title After Conditional Sale.—Claimant 
purchased from bankrupt, a wholesale dealer, cer- 
tain accounts receivable for goods sold, the con- 
tract and assignments made pursuant thereto, 
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providing that they should operate to transfer to 
purchaser title to goods so sold which should be 
returned, with the right in seller to resell the 
same, but only as purchaser’s agent. Held,. that 
under such contract, as between the parties, title 
to goods so returned was vested in the purchaser, 
though possession remained in bankrupt.—In re 
Rogers, U. S. D. C., 288 Fed. 140. 


15. Banks and Banking—By-Laws.—In the ab- 
sence of statutory authority, a bank could not im- 
pose restrictions upon the transfer of its stock by 
a by-law giving the bank a lien upon stock for 
debts to it of the stockholder.—Braden v. Sullivan 
County Bank, Mo., 251 S. W. 754. 


16.——Checks.—McNab-Grimsley Company filed 
its petition, alleging that Fidelity Investment Cor- 
poration and E. H.-Quo were indebted to it in the 
sum of $319, by reason of the following facts: 
That the said E. H. Quo and the Fidelity Invest- 
ment Corporation operate a bank and have adopted 
the name of the Fidelity Savings Bank, and under 
this name issue checks and receive deposits and 
pay upon the checks when such cannot be avoided; 
that on May 9, 1922, H. J. Washington, a director 
of the Fidelity Investment Company, issued his 
check on the said Fidelity Savings Bank, payable 
to petitioner, in the sum of $319; that on presenta- 
tion of the check for payment, it was not paid, 
and the defendant, through E. H. Quo, the execu- 
tive head of the Fidelity Investment Corporation, 
made an entry thereon as follows: ‘60 days’ notice 
required on this. Q.’’; that at the end of 60 
days the check was again presented, and payment 
was refused, although the drawer of the check 
had sufficient funds on deposit to pay the same; 
“that the entry ‘60 days’ notice required on this. 
Q.,”" was such an acceptancé of the check as to 
bind Fidelity Investment Company, the corporation, 
and E. H. Quo to pay the check, and, upon a 
failure so to do, to render them liable for said 
sum to the plaintiff. A general demurrer to the 
petition was overruled, and the defendants ex- 


cepted. Held, the court erred in overruling the 
general demurrer. Under the facts alleged, the 
plaintiff could not recover as prayed.—Fidelity 


Inv. Co. v. McNab-Grimsley Co., Ga., 117 S. E. 766. 


17. Deposits.—One purchasing draft or bank- 
ers’ check from state bank which became insolvent 
before payment of the draft was not a ‘depositor’ 
entitled to protection of the depositors’ guaranty 
fund under Rev. St. art. 486.—Kidder v. Hall, Tex., 
251 S. W. 497. 

18. Directors.—A provision in the by-laws of 
a savings and loan association organized under 
Banking Law, art. 10, that nominations for direc- 
tors should take place at least 10 days before the 
annual meeting, in the absence of an affirmative 
provision that no one shall be eligible for election 
unless so nominated, is directory only, and not 
mandatory, and hence persons who were not 
nominated in accordance therewith, and who re- 
ceived a larger number of votes than those thus 
nominated, were entitled to the office.—In re Far- 
rell, N. Y., 200 N. Y. S. 95. 


19.——Notes.—Where one borrowing money on a 
note from a bank conveyed certain corporate stock 
of another bank to the cashier of the bank from 
which he was borrowing as security for the loan, 
such cashier having agreed upon payment of the 
loan to reconvey, or upon default to convey to the 
bank, held that the cashier in thus holding the 
stock andreceiving dividends declared and applying 
them on the indebtedness to the bank was acting 
as an agent for the bank and not the borrower, 
so that the bank in an action by creditors of the 
bank issuing the stock was liable for dividends 
that had been improperly declared and received by 
ee v. Saratoga Nat. Bank, N. Y., 139 N. 

20.——Officer.—The actuary of a trust company, 
who, under its by-laws, was secretary of the board 
of directors and acted for the president in the 
latter’s absence, and who had special charge of 
the deposit and trust departments of the company, 
and of its assets and property and papers and 
documents, and was charged with the duty of 
keeping its books, was an officer of the trust com- 
pany, whose knowledge and information as to in- 











solvency of a depositor was imputapble to the com- 
pany.—Walsh v. Lowell Trust Co., Mass., 139 N, 
E. 789. 

21.——Ultra Vires Contracts.—A bank cannot be 
held upon its contract of guaranty of a land con- 
tract, this being ultra vires, nor upon the false 
representations of one of its officers that such an 
ultra vires contract had been executed by it— 
Tucker v. Hibernia Bank & Trust Co., Mo., 251 
S. W. 406. 


22. Bills and Notes—Maker.—In an action on a 
promissory note, where the defense was a plea of 
non est factum, held that under such plea insanity 
of the maker at the time of signing could be 
proved.—Bank of Kennedy v. Dorroh, Ala., 9% 
So. 611. 

23.——Mortgages.—A bank held a first mortgage 
on wheat stored in an elevator, on which a grain 
company held a second mortgage. To pay for the 
wheat the company’s agent drew a draft on the 
company in favor of the owner of the grain and 
the bank. The bank bought the draft and gave 
the grain owner credit therefor. Held, in an 
action on the draft by the bank against the grain 
company, that the bank, although a payee, was 4 
holder of the draft in due course, and, being with- 
out notice of the grain company’s mortgage, the 
amount of the second mortgage could not be de- 
ducted from the draft.—State Bank of Connell vy, 
Pacific Grain Co., Wash., 215 Pac. 350. 


24.——TTitle.—The allegation in the petition that 
the plaintiff is the bona fide purchaser and holder 
of the notes sued on does not show legal title to 
the notes in the plaintiff, the record disclosing that 
they are payable to a named payee or order, with- 
out indorsement or assignment in writing thereof. 
—Allen v. Commercial Credit Co., Ga., 117 S. E. 650. 


25. Carriers of Goods—Draft Attached to Bill of 
Lading.—Where draft with bills of lading attached 
to “shipper’s order notify’ bore on its face the 
printed words, ‘“‘Attached documents to be sur- 
rendered only on payment of draft,’”’ defendant 
bank was required to take notice that authority 
to surrefhder the bills of lading before payment of 
the draft was expressly withheld, notwithstanding 
prior transactions, in which plaintiff bank had per- 
mitted the bills of lading to be delivered prior to 
the payment of the drafts.—Hibernia Bank & Trust 
Co. v. Bank of Topeka, U. S. C. C. A., 288 Fed. 41. 


26. Liability Exemptions.—A carrier cannot 
exempt itself from liability on account of negli- 
gence, and a contract exempting a carrier from 
liability for loss by reason of a violation of the so- 
called 36-hour law is void.—Johnson v. Wabash 
Ry. Co., Mo., 251 S. W. 719. 


27.—Rates.—Within Transportation Act of 1920, 
§ 208, providing that all rates which on February 
29, 1920, are “‘in effect’ shall continue till changed, 
etc., the Interstate Commerce Commission, having 
during the period of federal control sustained a 
complaint of an intrastate rate, and fixed a 2% 
cents per ton rate, such 25-cent rate was the one. 
“in effect’? when federal control ended; so that a 
finding by the state commission that 25 cents 
was the fair rate after March 1, 1920, did not re- 
duce a rate, but enforced the corrected rate.— 
Lehigh & N. E. R. Co. v. Public Service Commis- 
sion, Pa., 121 Atl. 205. 


28. Rebate Contracts.—Though a contract for 
rebates of freight rates was lawful when executed, 
Congress, by subsequent legislation could make it 
illegal.—State Line & S. R. Co. v. Lehigh Valley 
R. Co., Pa., 120 Atl. 829. 


29..—Tariff.—_ Where tariff schedules filed by @ 
carrier as reissues were effective retroactively is 
immaterial, where such schedules had been on file 
for the time required by the order of the Inter- 
state Commerce Commission, before the shipments 
on which the carrier seeks to impose such tariff 
were made.—Mobile & O. R. Co. v. Southern Saw 
Mill Co., Mo., 251 S. W. 434. 


30. Carriers of Passengers—Degree of Care.— 
Where a carrier accepts as a passenger a person 
known to be affected by either physical or mental 
disability, such as intoxication, whereby the haz-— 
ards of travel are increased, it must exercise 4 
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greater degree of care for the safety of such pas- 
senger than is ordinarily required.—Jameitis vy. 
Wilkes-Barre Ry. Co., Pa., 121 Atl. 317. 


31. Commerce—Carriers’ Service.—Under Inter- 
state Commerce Act, § 15 (8), as amended (Comp. 
St. § 8583), authorizing the Commission to deter- 
mine a reasonable charge to be paid by a carrier 
for services rendered by the shipper, the deter- 
mination of what is a reasonable allowance to a 
shipper, who was required to haul his goods to the 
express company’s office after the express com- 
pany failed to call for them and pick them up, as 
it was required to do under its tariffs on file, is a 
question which must be first submitted to the 
Commission, since to permit the shipper and the 
carrier to agree on the amount paid for such serv- 
ices would open the door to rebating, and the 
court will not require the carrier to do what it 
cannot voluntarily do.—Fulton Bag & Cotton Mills 
y. American Ry. Express Co., U. S..D. C., 288 Fed. 
854. 


32. Contracts—Fraud.—A suit to rescind an exe- 
euted contract on the ground of fraud is not neces- 
sarily defeated by the fact that plaintiff had 
parted with a portion of the property received be- 
fore discovery of the fraud. In some cases the 
requirements of justice may be satisfied by re- 
quiring compensation for the property disposed of 
and the return of the property retained. —Harnden 
vy. Hadfield, Kan., 215 Pac. 441. 


33.——Subsequent Agreements.—Where a motor 
company had contracted in writing with a sales 
agency for delivery of certain automobiles, a sub- 
sequent oral agreement between the general sales 
agent of the company and the agency, whereby 
the company modified the original contracts and 
bound itself to deliver the particular automobiles 
specified in the shipping orders at the time therein 
stated, bound the company and was not invalid as 
& mere nudum pactum, the company obligating itself 
to sell, and the agency not only to buy at the 
prices fixed by the company, but to continue as 
agents for the sale of the automobiles, to rent a 
garage and employ mechanics and salesmen, ad- 
vertise the company’s products, and to do what 
was necessary for the mutual advantage of the 
contracting parties.—Erskine v. Chevrolet Motors 
Co., N. C., 117 S. E. 706. 


34. Constitutional Law—Hours of Work.—An or- 
dinance of the city of St. Paul providing that eight 
hours shall constitute a day’s work on any work 
done for the city of St. Paul is not in contraven- 
tion with the Constitution of the United States or 
of the state of Minnesota.—City of St. Paul v. 
Fielding & Shepley, Minn., 194 N. W. 18. 


35. Corporations—Defendants Joined.—Where a 
case is stated of intentional disparagement of the 
plaintiff’s business by false and misleading state- 
ments published by a newspaper corporation, the 
individual defendants who control the paper and 
who participated in the publication are responsible 
as well as the corporation.—Lawrence Trust Co. v. 
Sun-American Pub. Co., Mass., 139 N. BE. 655. 


36.——Directors.—Where a director. denied hav- 
ing voted in the affirmative on a certain resolution, 
the fact that he did not vote in the negative justi- 
fied the presiding officer’s declaration that the vote 
in favor of the resolution was unanimous, espe- 
cially as the non-voting director did not at the 
time dispute the declaration.—Herring-Curtiss Co. 
v. Curtiss, N. Y., 200 N. Y. S. 7. 


37.—Filing Returns.—Failure of a corporation 
doing business under an asstmed name to file the 
returns and pay the fee required by G. L. 5739, 
5740, 5748, 5751, as conditions precedent to the in- 
stitution of proceedings for the enforcement of any 
right or obligation, would not preclude recovery 
on rights and obligations arising while it was doing 
business in its own name.—Corner Garage v. Pul- 
len, Vt., 120 Atl. 863. 


38.——Mortgages.—Code 1907, § 3481, subd. 3, pro- 
viding that real property of a corporation shall not 
be mortgaged except by consent of persons holding 
the larger amount of stock present and voting in 
Person or by proxy at the meeting of stockholders 
called for that purpose, was enacted for the bene- 








fit of stockholders only, and a corporation suing 
to cancel a mortgage duly executed by its author- 
ized officials, being the only complainant, cannot 
invoke the statute.—Tallassee Oil & Fertilizer Co. 
v. Royal, Ala., 96 So. 620 


39.—Right to Sue.—If stockholders are damaged 
collectively or as a class by mismanagement -or 
wrongful use of corporate assets by the officers, 
the primary injury is to the corporation, and the 
right of action therefor is in the corporation, and 
not the stockholders; but, if the corporation re- 
fuses to sue, one or more stockholders may, on 
compliance with equity rule 27 (198 Fed. xxv, 115 
Cc. C. A. xxv), bring suit in equity, on behalf of 
themselves and such other stockholders as may 
come in, against the corporation and the guilty 
persons.—Myers v. Occidental Oil Corporation, U. 
S. D. C., 288 Fed. 997. 


40. Covenants — Restrictions.—Reading together 
the sections of building restrictions, one that the 
entire tract shall be used for “residence and dwell- 
ing purposes” only, another that but “one dwell- 
ing’ shall be erected on each lot, another that 
every “dwelling house” shall be located on a lot 
within certain limits, another that no bay window 
shall project more than three feet beyond the line 
provided for a “house,” and another that each 
“dwelling” shall be not less than two stories hign 
and cost at least a certain amount, the quoted 
words mean the same thing, and do not exclude a 
two-family apartment house.—Bennett v. Petrino, 
N. Y., 189 N. E. 578. 


41.—Restrictions.—Where a realty and develop- 
ment company executed a “declaration of trust and 
agreement” whereby certain portions of the land 
were to be restricted to use for residence purposes, 
the agreement providing that it should not apply 
to a certain block on which were situated a print- 
ery and office buildings of a magazine, held that it 
was not intended to prohibit erection and mainte- 
nance in such block of other office buildings, nor 
to prohibit a storage and packing company from 
using one of the buildings as a warehouse.—Char- 
lot v. Regents Mercantile Corporation, Mo., 251 S. 
W. 421. 


42. Deeds—Fiduciary Relations.—The relation- 
ship between mother-in-law and son-in-law is not 
such as of itself carries with it the presumption 
that the execution of a deed from one to the other 
was necessarily within the class stamped by the 
law as fraudulent.—Dorman vy. Gale, Md., 121 Atl. 
157. 


43. Explosives—Storage.—Where a city, in con- 
structing a sewer, is using explosives, such as 
dynamite and caps, leaves such explosives in an 
unlocked tool box in one of the public streets near 
the playgrounds of one of the city’s schools, where 
from 100 to 200 small children play while attending 
school and a boy 8 years of age takes from the 
box a number of the dynamite caps and distributes 
them among the school children, and a child 11 
years of age receives one of the caps and takes it 
to his home, where he explodes it with a match, 
which explosion inflicts serious injury to such 
child, the city will be held liable for the damages. 
—City of Tulsa v. McIntosh, Okla., 215 Pac. 624. 


44. Fixtures — Machinery.—Where a company 
leasing a rock quarry has knowledge that certain 
machinery purchased by its lessee is to be in- 
stalled on the land, and that the seller retains 
title thereto until payment of the purchase price, 
lessor may not assert that the seller has no right 
to remove the property from the land.—Thos. Cox 
& Sons Machinery Co. v. Blue Trap Rock Co., Ark., 
251 S. W. 699. 


45. Frauds, Statute of—Oil Stocks.—Oil stocks of 
whatever character, which are transferable on the 
books of the corporation issuing them, are not in- 
terests in land nor are contracts for their repur- 
chase governed by the statute of frauds.—Woodard 
v. Timms, Kan., 215 Pac. 456 


46.——Original Contract.—An oral contract to pay 
a doctor for his services to be performed in the 
treatment of another is not a collateral, but an 
original undertaking, and is therefore not within 
the statute.—Douglas v. Brandt, Conn., 121 Atl. 179. 








380 CENTRAL LAW JOURNAL 





No. 21 








47. Good Will—Value.—Where a contract for the 
sale of a going business conveys also the good will 
of such business, the seller transfers all the ad- 
vantages which the business possesses because of 
his efforts, popularity, and skill in conducting of 
the business, good will being that property inci- 
dent to the business sold and the favor which the 
vendor of a business has won from the public and 
the probability that old customers will continue 
their patronage, and such good will is impaired 
if the new and competing business derogates from 
the good will sold and the seller in violation of his 
agreement injures or impairs the advantages due 
to the good disposition of tha public towards the 


old place of business; in other words, the impair-- 


ment of good will means the impairment of the 
value of the business and the place of business 
which the buyer purchased from the seller.—Scot- 
ton v. Wright, Dela., 121 Atl. 180. 


48. Injunction—Leave Employment.—In the’ ab- 
sence of fraud, or of an express contract not to go 
into business or to solicit the employer’s customers, 
a driver for a dyer and cleaner, whose business it 
is to deliver to and solicit tailors’ trade, has a 
right on leaving the employment to try to build 
up his own business by direct solicitation of the 
former employer’s customers and others, there be- 
ing nothing secret about getting up a list of 
tailors, and injunctive relief should have been 
denied employer.—Goldberg v. Goldberg, N. Y., 
200 N. Y. S. 3. 


49. Innkeepers — Place of Entertainment.—A 
“hotel,”’ which, like a ‘tavern’ or “inn,” terms 
now usually restricted to small, old-fashioned 
establishments, is a house where travelers or 
qthers are entertained and furnished with food 
and lodging, and sometimes other conveniences, is 
in common understanding, as seemingly recognized 
by Code 1907, § 7094, a “house of public entertain- 
ment,’”’ within Code 1907, § 1342, authorizing the 
Birmingham town council, all the powers of which 
are given the city commission by Act Sept. 25, 
1915 (Gen. Acts 1915, p. 793), § 7, to revoke licenses 
of such houses if the public safety, peace, good 
order, or decency require it (quoting Words and 
Phrases, First Series, House of Entertainment).— 
City of Birmingham v. Bollas, Ala., 96 So. 591. 


50. tnsurance—Defendants Joined.—Under Civil 
Practice Act, §§ 211, 212, companies insuring the 
same goods against loss by burglary may be joined 
in one action, especially where the policies are 
substantially the same in form, and each company 
is liable only pro rata, as common questions of 
fact, and possibly of law, are involved.—Bossak v. 
National Surety Co., N. Y., 200 N. Y. S., 148. 


51.——Discrimination.—A contract by an insur- 
ance company, that, in consideration of the pur- 
chase of a policy, it would make a loan to the 
purchaser on real estate owned by him would be 
invalid, under Rev. St. 1913, par. 3449, as to dis- 
crimination.—Western Union Life Ins. Co. v. Mus- 
grave; Ariz., 215 Pac. 536. 


52.——Immediate Notice.—An automobile liability 
insurance company whose counsel told insured, 
after notification of an accident, that he would try 
to be present at a hearing of the injured party’s 
case before the Industrial Accident Commission, 
and that he thought they were trying to put one 
over on him, but would look after him, held not 
to have waived immediate notice of the accident 
and loss as required by the policy; insured, who 
had already forfeited his rights under the policy 
by failing to give immediate notice, not having 
been influenced to the prejudice of any such right. 
—Lewis v. Commercial Casualty Ins. Co., Md., 121 
Atl. 259. 


53.——License.—Under a policy covering risks of 
transportation of goods the contention that one 
through whom shipments were made was not a 
licensed truckman, as required by the policy, was 
without merit, where he was merely the agent to 
secure transportation, and those actually carrying 
the goods were duly licensed to operate.—Windsor 
Mfg. Co. v. Globe & Rutgers Fire Ins. Co., Pa., 
121 Atl. 329. 


54.——Necessary Hazard. — Where workmen's 
compensation policy covered paper hanging and all 





operations necessarily incident or appurtenant 
thereto or connected therewith, the inclusion, by 
construction, of painting as a necessary part of 
paper hanging did not make the policy illegal as 
contrary to the classification of painting and paper 
hanging as distinct and different hazards by the 
Commissioner of Insurance and Banking.—Western 
Indemnity Co. v. Toennis, Tex., 250 S. W. 1098. 


55.—Returned Premiums.—The general con- 
tractual provisions of an accident insurance policy, 
stipulating to pay specified amounts for particular 
designated accidental injuries, is followed by the 
further provision that if the policy be kept in 
force for full five years, the company will pay for 
any such injury, “‘in lieu of all other benefits,” a 
sum equal to the premiums paid to maintain the 
policy in force. The total amount of such pre- 
miums may be less than the specific indemnities 
granted and for which the premiums were paid. 
It is held that the provisions for a return of the 
premiums in lieu of the specific benefits will in 
instances operate as a direct limitation upon the 
amount specifically stipulated to pe paid, and con- 
stitute a violation of G. S. 1913, § 3523.—Commer- 
cial Acc. Ins. Co. v. Wells, State Com’r of Insur- 
ance, Minn., 194 N. W. 22. 


56.—Subrogation.—Where an automobile theft 


policy provided that on payments of loss insurer 
could be subrogated to insured's rights, by settling 
with insured for the theft of a motortruck, dis- 
covered 75 days after proof of loss, insurer could 
bring replevin and minimize its loss.—Cancilla v. 
Firemen’s Fund Ins. Co. of San Francisco, Cal., Pa., 
120 Atl. 824. 


57.——Time of Claim.—An insurance agent’s mere 
statement of opinion that proofs of loss, need not 
be filed within the time named in the policy is 
not a waiver of such requirement.—Simon v. Safety 
Mut. Fire Ins. Co., Pa., 120 Atl. 822. 


58. Vested Rights.—Under. Rev. St. 1919, § 
6149, husband on divorce of wife had right to 
change the beneficiary in a policy to such wife 
“if living; if not, to his executors, administrators 
or assigns,”’ the executor or administrator of the 
deceased having no vested interest in the policy.— 
Mutual Life Ins. Co. v. Tuemler, Mo., 251 S. W. 
727. 





59. Larceny—Prohibition Act.—National Prohi- 
bition Act, tit. 2, § 25 et seq., must be construed 
as a whole in the light of the general object, and, 
though it is declared that ‘‘no property rights shall 
exist,” in liquor illegally possessed, a conviction 
for larceny of liquor illegally possessed will be sus- 
tained, since the value of the chattel to its pos- 
sessor is not the test as to whether it is subject to 
larceny.—People v. Otis, N. Y., 139 N. E. 562. 


60. Licenses—Inspection Fees.—In view of San 
Francisco City and County Charter, art. 2, c. 2, § 
1, subd. 15, prohibiting the imposition of license 
taxes on persons selling or manufacturing goods, 
etc., at fixed places of business, except such as 
require permits from the board of police commis- 
sioners under chapter 3 or article 8, c. 4, § 7, an 
ordinance requiring grocerymen to pay a sanitary 
inspection fee before issuance of certificates by the 
board of health is invalid, notwithstanding Const. 
art. 11, § 11, authorizing counties, cities, etc., to 
make and enforce local sanitary regulations not 
in conflict with general laws.—Ex parte Hadeler, 
Calif., 215 Pac. 562. 


61. Municipal Corporations—License.—Evidence 
of the license number and record of an automobile 
truck which was contradicted by unsatisfactory 
evidence as to the ownership of the truck, held to 
raise a question for the jury as to such owner- 
ship.—Ford v. Hankins, Ala., 96 So. 349 


62. Negligence—Automobile Guest.—A guest rid- 
ing in an automobile, traveling at an excessive 
speed, should caution the driver of danger, pro- 
test against it, and, unless delivered from it, he 
should quit the car, if that may be done with 
safety, or direct that the vehicle be stopped and, 
when stopped, got out of it—Sheehan v. Coffey, 
N. Y., 200 N. Y. S. 55. 





